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‘TITLE VI
PUBLIC OFFICERS AND EMPLOYEES

CHAPTER 91-A
ACCESS TO GOVERNMENTAL RECORDS AND MEETINGS

Sectlon 91-A:1

91-A:1 Preamble. — Openness in the conduct of pubhc business is essential to a democratic society.
The purpose of this chapter is to ensure both the greatest possible public access to the actions,
discussions and records of all public bodles and their accountablhty to the people.

Source. 1967, 251:1,l_1971? 327:1. 1977, 540:1, _eff.'__Sep‘t, 13’ 1977.
Section 91-A:1-a

91-A: 1 -a Defmltlons -
In this chapter:

» "Adv1sory committee" means any comrmttee counc11 commission, or other hke body whose primary.
purpose is to consider an issue or issues des1gnated by the ‘appointing authorrty s0 as to provide such
authority with advice or recommendations concetning the formulation of any public pohcy or leglslatlon
that may be promoted, modified, or opposed by such authority.

II. "Governmental proceedings” means the transaction of any functrons aﬂ’ectmg any or all 01tlzens of
the state by a public body. .

1L "Governmental records" means any 1nformat10n created ‘accepted,.or obtalned by, or on behalf of,
any pubhc body, or a quorum or majority thereof or any pubhc agency in furtherance of its official .
function. Without llmltmg the foregoing, the term " "governmental records" includes any written ,
communication or other information, whether in paper, electronic, or other physical form, received by a
quorum or majority of a public body in furtherance of its official. function, whether at a rneetmg or
outside a meetmg of the body. The term "governmental records" shall also include the term "public
records
IV. "Information" means knowledge, opinions, facts, or data of any kind and in whatever physical form
kept or maintained, including, but not limited to, written, aural, v1sua1 electromc or other physxcal
form.

V. "Public agency" means any agency, authority, department or office of the state or of any county, -
town, municipal corporation, school district, school administrative unit, chartered public school or other
political subdivision.

VL. "Public body" means any of the followmg S : :

—(a) The general court including executivesessions of - comrmttees -and including any-advisory committee -~ -
established by the general court. ' ‘
(b) The executive council and the governor thh the executive council; including any advisory
committee established by the governor by executive order or by the executive council.

(¢) Any board or commission of any state agency or authority, including the board of trustees of the
university system of New Hampshire and any committee; advisory or otherwise, established by such
entities.

1of 13 , 1/15/2019. 9:59 AM




CHAPTER 91-A ACCESS TO GOVERNMENTAL RECORDS... http://www.gencourt.state.nh.us/rsa/html/VI/91-A/91-A-mrg.htm

20f13

(d) Any legislative body, governing body, board, commission, committee, agency, or authority of any
county, town, municipal corporation, school district, school administrative unit, chartered public school,
or other political subdivision, or any committee, subcommittee, or subordinate body thereof, or advisory
committee thereto.

(e) Any corporation that has as its sole member the state of New Hampshire, any county, town,
municipal corporation, school district, school administrative unit, village district, or other political
subdivision, and that is determined by the Internal Revenue Service to be a tax exempt organization
pursuant to section 501(c)(3) of the Internal Revenue Code.

Source. 1977, 540:2. 1986, 83:2. 1989 274:1. 1995, 2604 2001, 223:1. 2008, 278:3, eff. Julyl 2008
at 12:01 a.m.; 303:3, eff. July 1, 2008; 303:8, eff. Sept. 5,2008 at 12:01 a.m.; 354:1, eff. Sept. 5, 2008.

Section 91-A:2

91-A:2 Meetings Open to Publlc -
L. For the purpose of this chapter, a "meeting" means the convening of a quorum of the membershlp ofa
public body, as defined in RSA 91-A:1-a, VI, or the majority of the members of such public body if the
rules of that body define "quorum" as mote than a majority of its members, whether in person, by means
of telephone or electronic communication, or in any other manner such that all part101pat1ng menibers
are able to commuicate with each other contemporaneously, subject to the provisions set forth in RSA
91-A:2, III, for the purpose of dlscussmg or acting upon a matter or matters over which the pubhc body
has supervision, control, jurisdiction, or adv1sory power. A chance, social, or other encounter not
convened for the purpose of discussing or acting upon such matters shall not constitute a meetmg ifno
decisions are made regarding such matters. "Meeting" shall also not 1nclude
(a) Strategy or negotiations with respect to collectlve bargaining;
(b) Consultation with legal counsel, ' o
(c) A caucus consisting of elected members of a pubhc body of the same polrtlcal party who were

elected on a partisan basis at a state general election or elected on a partlsan basis by a town or city

which has adopted a partisan ballot system pursuant to RSA 669:12 or RSA 44:2; or

| (d) Circulation of draft documents which, when finalized, are intended only to formalize decisions

previously made in a meeting; provided, that notlnng in this subparagraph shall be construed to alter or
affect the application of any other section’ of RSA 91-A to such documents or related commumcatlons

“[Paragraph II effective until Ja anuary 1, 2019 see also paragraph IT set out below]

I1. Subject to the provisions of RSA 91-A:3, all meetings, whether held in person, by means of telephone

or electronic communication, or in any other manner, shall be open to the public. Except for town

meetings, school district meetings, and elections, no vote while in open session may be taken by secret
ballot. Any person shall be permitted to use recording devices, including, but not limited to, tape
recorders, cameras, and videotape equipment, at such meetings. Minutes of all such meetings, including
nonpublic sessions, shall include the names of members, persons appearing before the public bodies; and
a brief description of the subject matter discussed and final decisions. Subject to the provisions of RSA

-91-A:3, minutes shall be promptly recorded and open to-public-inspection not more than-5-business days - - - -

after the meeting, except as provided in RSA 91-A:6, and shall be treated as permanent records of any
public body, or any subordinate body thereof, without exception. Except inan emergency or when there |
is a meeting of a legislative committee, a notice of the time and place of each such meeting, including a
nonpublic session, shall be posted in 2 appropriate places one of which may be the public body's Internet
website, if such exists, or shall be printed in a newspaper of general circulation in the city or town at -
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least 24 hours, excluding Sundays and legal holidays, prior to such meetings. An emergency shall mean
a situation where immediate undelayed action is deemed to be imperative by the chairman or presiding
officer of the public body, who shall post a notice of the time and place of such meeting as soon as
practicable, and shall employ whatever further means are reasonably available to inform the public that a
meeting is to be held. The minutes of the meeting shall clearly spell out the need for the emergency
meeting. When a meeting of a legislative committee is held, publication made pursuant to the rules of
the house of representatives or the senate, whichever rules are appropriate, shall be sufficient notice. If
the charter of any city or town or guidelines or rules of order of any public body require a broader public
access to official meetings and records than herein described, such charter provisions or guidelines or
rules of order shall take precedence over the requirements of this chapter. For the purposes of this
paragraph, a business day means the hours of 8 a.m. to 5 p.m. on Monday through Friday, excluding
national and state holidays. C : ' ‘

[Paragraph II effective Januéry 1,2019; see also paragraph II set out above.]

II, Subject to the provisions of RSA 91-A:3, all meetings, whether held in person, by means of telephone
or electronic communication, or in any other manner, shall be open to the public. Except fortown
‘meetings, school district meetings, and elections, no vote while in open session may be taken by secret
ballot. Any person shall be permitted to use recording devices, including, but not limited to, tape .
recorders, cameras, and videotape equipment, at such meetings. Minutes of all such mc_:etings,',_inc_luding
nonpublic sessions, shall include the riames of members, persons appearing before the public bodies, and
a brief description of the subject matter discussed and final decisions. The names of the members who

- made or seconded each motion shall be recorded in the minutes, Subject to the provisions of RSA 91-
A:3, minutes shall be promptly recorded and open to public inspection not more than'5 business days
after the meeting, except as provided in RSA 91-A:6, and shall be treated as permanent records of any
public body, or any subordinate body thereof, without exception. Except in an emergency or when there
is a meeting of a legislative committee, a notice of the-time and place of each such meeting, including a
nonpublic session, shall be posted in 2 appropriate places one of which may be the public body's Internet
website, if such exists, or shall be printed in a newspaper of general circulation in the city or town at -
least 24 hours, excluding Sundays and legal holidays, prior to such meetings. An emergency shall mean
a situation where immediate undelayed action is deemed to be imperative by the chairman or presiding
officer of the public body, who shall post a notice of the time and place of such meeting as soonas
practicable, and shall employ whatever further means are reasonably available to inform the public that a
meeting is to be held. The minutes of the meeting shall clearly spell out the need for the emergency
meeting. When a meeting of a legislative committee is held, publication made pursuant to the rules of
the house of representatives or the senate, whichever rules are appropriate, shall be sufficient notice. If
the charter of any city or town or guidelines or rules of order of any public body require a broader public
access to official meetings and records than herein described, such charter provisions or guidelines or
rules of order shall take precedence over the requirements of this chapter. For the purposes of this
paragraph, a business day means the hours of 8 a.m. to 5 p.m. on Monday through Friday, excluding
national and state holidays. -
II-a. If a member of the public body believes that any discussion in a meeting of the body, including in a

---------- nonpublic session, violates this chapter, the member may object tothe discussion. If the publicbody ~

continues the discussion despite the objection, the objecting member may request that his or her
objection be recorded in the minutes and may then continue to participate in the discussion without _
being subject to the penalties of RSA 91-A:8, IV or V. Upon such a request, the public body shall record
the member's objection in its minutes of the meeting. If the objection is to a discussion in nonpublic
session, the objection shall also be recorded in the public minutes, but the notation in the public minutes
shall include only the member's name, a statement that he or she objected to the discussion in nonpublic
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session, and a reference to the provision of RSA 91-A:3, II, that was the basis for the discussion.

II-b. (a) If a public body maintains an Internet website or contracts with a third party to maintain an
Internet website on its behalf, it shall either post its approved minutes in a consistent and reasonably
accessible location on the website or post and maintain a notice on the website stating where the minutes
may be reviewed and copies requested.

(b) If a public body chooses to post meeting notices on the body's Internet webs1te itshalldosoina
consistent and reasonably accessible location on the website. If it does not post notices on the website, it
shall post and maintain a notice on the website stating where meeting notices are posted. A

III. A public body may, but is not required to, allow one or more members of the body to participate in a
meeting by electronic or other means of communication for the benefit of the pubhc and the governing
body, subject to the provisions of this paragraph

(a) A member of the public body may participate in a meeting other than by attendance in person at the
location of the meetmg only when such attendance is not reasonably practical. Any reason that such
attendance is not reasonably practical shall be stated in the minutes of the meeting.

(b) Except in an emiergency, a quorum of the public body shall be physically present at the location
specified in the meeting notice as the location of the meeting. For purposes of this subparagraph an
"emergency" mears that ifiimediate action is imperative and the physical presence of @ quorum is not

~ ‘reasonably practical within the period of time requiring ‘action. The determination that an emergency

exists shall be made by the chairman or. presiding officer of the public body, and the facts -upon whlch
that determmatlon is based shall be included in the minutes of the meeting.

(c) Each part of a meetmg requlred to be open to the pubhc shall be audible or otherwise discernable to
the publlc at the location specified in the meéting notice-as the location of the meeting; Each member -
partrclpatlng electromcally or otherwise must be able to simultaneously hear each other and speak to
each other during the meeting, and. shall be audlble or otherwise discernable to the pubhc in attendance
at the meeting's location. Any member partlcrpatmg in such fashion shall 1dent1fy the persons present in
the location from which the member is participating, No meeting shall be conduicted by electronic mail
or any other form of commumcatlon that does not permit the public to hear, read, or otherwise dlscern
meeting’ dlscuss1on contemporaneously at the meeting location specified in the meeting notice.

(d) Any meeting held pursuant to the terms of this paragraph shall comply with all of the requlrements
of this chapter relatmg to pubhc meetlngs and shall not crrcumvent the spmt and- purpose of thrs chapter
as expressed in RSA- 91 -A:l.

(e) A member part101patmg ina meetmg by the means descnbed in th1s paragraph is deemed to be
present at the meetmg for purposes of voting. All votes taken during such a meetlng shall be by roll call
vote.

“Source. 1967, 251:1. 1969, ’482:1. 1971,'327.52. 1975, 383:1. 1977, 540:3. 1983, 279:1. '1986, 83:3.
1991, 217:2. 2003, 287:7. 2007, 59:2. 2008, 278:2, eff. July 1, 2008 at 12:01 a.m.; 303:4, eff. July 1,
2008. 2016, 29:1, eff. Jan. 1, 2017 2017,165:1, eff. Jan. 1, 2018 234:1, eff Jan. 1 2018 2018; 2441
eff. Jan. 1, 2019

Section 91-A:2-a

~ 91-A:2-a Communications Outside Meetmgs - o
" L Unless exempted from the definition of "meeting" under RSA 91-A:2, I, public bodies shall dehberate
" on matters over which they have supervision, control, jurisdiction, or advisory power only in meetings
held pursuant to and in compliance with the provisions of RSA 91-A:2, I or I1L '
II. Communications outside a meeting, including, but not limited to, sequential communications among
members of a public body, shall not be used to c1rcumvent the spirit and purpose of th1s chapter as
expressed in RSA 91-A:1.
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Source. 2008, 303:4, eff. July 1, 2008.
Section 91-A:2-b

91-A:2-b Meetings of the Economic Strategic Commission to Study the Relationship Between
New Hampshire Businesses and State Government by Open Blogging Permitted. — [Repealed 2012,
232: 14 eff. Dec. 1,2012, ]

Section 91-A:3

91-A:3 Nonpublic Sessions. —

L. (a) Public bodies shall not meet in nonpublrc session, except for one of the purposes set out in
paragraph IL. No session at which evidence, information, or testimony in any form is recewed shall be
closed to the public, except as provided in paragraph II. No public body may enter nonpubhc session,
except pursuant to a motion propetly made and seconded.
(b) Any motion to enter nonpublic session shall state on its face the specrﬁc exemption under paragraph
II which is relied upon as foundation for the nonpubhc session. The vote on any such motlon shall be by
roll call, and shall require the affirmative vote of the majority of members present.
(c¢) All discussions held and decrs1ons made - during nonpublic session shall be conﬁned to the matters set
out in the motion. o
II. Only the following matters shall be con51dered or acted upon in nonpubhc sessron
(a) The dismissal, promotion, or compensation of ¢ any public employee or the d1501p11n1ng of such
employee or the investigation of any charges against him or her, unless the employee affected (1) has a
right to a meeting and (2) requests that the meeting be open, in which case the request shall be granted.
(b) The hiring of any person as a public employee.
(c) Matters which, if discussed in public, would likely affect adversely the reputation of any person,
other than a member of the pubhc body itself, unless such person requests an open meeting. This
exemption shall extend to any apphcatron for assistance or tax abatement or waiver of a fee, fine, or
other levy, if based on mabrhty to pay or poverty of the applicant.
(d) Consideration of the acquisition, sale, or lease of real or personal property which, if dlscussed in
public, would likely benefit a party or parties whose interests are adverse to those of the general '
community.
(e) Consideration or negotiation of pending claims or litigation which has been threatened in wntmg or
filed by or against the public body or any subdivision thereof, or by or against any member thereof
because of his or her membership in such public body, until the claim or litigation has been fully
adjudicated or otherwise settled. Any application filed for tax abatement, pursuant to law, with any body
ot board shall not constitute a threatened or ﬁled litigation against any public body for the purposes of
this subparagraph.
(f) Consideration of applications by the adult parole board under RSA 651-A.
(g) Consideration of security-related issues bearing on the immediate safety of security personnel or
inmates at the county or state correctional facilities by county correctional superintendents or the
commissioner of the department of corrections, or their designees.

~ (h) Consideration of applications by the business finance authority under RSA 162-A:7-10 and 162-. -
A:13, where consideration of an application in public session would cause harm to the apphcant or
would inhibit full discussion of the application. -
(i) Consideration of matters relating to the preparation for and the carrying out of emergency functions,
including training to carry out such functions, developed by local or state safety officials that are directly
intended to thwart a deliberate act that is intended to result in widespread or severe damage to property
or widespread injury or loss of life. :
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(j) Consideration of confidential, commercial, or financial information that is exempt from public
disclosure under RSA 91-A:5, IV in an adjudicative proceeding pursuant to RSA 541 or RSA 541-A.

(k) Consideration by a school board of entering into a student or pupil tuition contract authorized by
RSA 194 or RSA 195-A, which, if discussed in public, would likely benefit a party or parties whose
interests are adverse to those of the general public or the school district that is considering a contract,
including any meeting between the school boards, or committees thereof, involved in the negotiations. A
contract negotiated by a school board shall be made public prior to its consideration for approval by a
school district, together with minutes of all meetings held in nonpublic session, any proposals or records
related to the contract, and any proposal or records involving a school district that did not become a
party to the contract, shall be made public. Approval of a contract by a school district shall occur only at
a meeting open to the public at which, or after which, the public has had an opportunity to participate.

() Consideration of legal advice provided by legal counsel, either in writing or orally, to one or more
members of the public body, even where legal counsel is not present.

I11. Minutes of meetings in nonpublic session shall be kept and the record of all actlons shall be
promptly made available for pubhc inspection, except as provided in this section. Minutes of such
sessions shall record all actions in such a manner that the vote of each member is ascertained and
recorded. Minutes and decisions reached in nonpublic session shall be pubhcly disclosed within 72
hours of the meeting, unless, by recorded vote of 2/3 of the members present taken in pubhc session, it
is determined that d1vu1gence of the information likely would affect: adversely the reputation of any
person other than a member of the pubhc body itself, or render the proposed action. ineffective, or
pertain to terrorism, more specifically, to matters relating to the preparation for and the carrying out of
all emergency functions, developed by 1 local or state safety officials that are directly intended to thwart a
deliberate act that is mtended to result in w1despread or severe damage to property or w1despread injury
or loss of life. This shall include tramlng to carry out such functions. In the event of such circumstances,
information may be withheld until, in the oplmon of a majority of members, the aforesald 01rcumstances
no longer apply. :

Source. 1967,251:1. 1969, 482:2. 1971, 327:3. 1977 '540:4. 1983, 1841 1986, 83:4. 1991 2173
1992, 34:1, 2. 1993, 46:1; 335:16. 2002, 222:2, 3 2004, 42:1, 2008, 303: 4 2010 206:1, eff. June 22,
2010. 2015 19:1;49:1; 105:1, eff. Jan. 1, 2016 270:2, eff. Sept 1, 2015 2016 30:1, eﬁ" Jan. 1, 2017
280:1, eff, June21 2016 '

Section 91-A:4

91-A:4 Mmutes and Records Available for Public Inspectnon -
L. Every citizen durmg the regular or busmess hours of all public bodies or agen01es and on the regular
business premlses of such public bodies or agencies, has the right to inspect all governmental records in
the possession, custody, or control of such public bodies or agencies, including minutes of meetings of
the public bodies, and to copy and make memoranda or abstracts of the records or minutes so inspected,
except as otherwise prohibited by statute or RSA 91-A:S. In this section, "to copy" means the
reproduction of original records by whatever method, including but not limited to photography,
photostatic copy, printing, or electronic or tape recording.
I-a. Records of any payment made to an employee of any public body or agency listed in RSA 91-A:1-a,
 VI(a)-(d), or to the employee's  agent or des1gnee upon the resignation, discharge, or retirement of the
employee, paid in addition to regular salary and accrued vacation, sick, or other leave, shall immediately
be made available without alteration for public inspection. All records of payments shall be available for
publ1c inspection notwithstanding that the matter may have been considered or acted upon in nonpublic
session pursuant to RSA 91-A:3.
IL. After the completion of a meeting of a public body, every citizen, during the regular or business hours
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of such public body, and on the regular business premises of such public body, has the right to inspect all
notes, materials, tapes, or other sources used for compiling the minutes of such meetings, and to make
memoranda or abstracts or to copy such notes, materials, tapes, or sources inspected, except as otherwise
prohibited by statute or RSA 91-A:5.
II1. Each public body or agency shall keep and maintain all governmental records in its custody at its
regular office or place of business in an accessible place and, if there is no such office or place of
business, the governmental records pertaining to such public body or agency shall be kept in an office of
the political subdivision in which such public body or agency is located or, in the case of a state agency,
in an office designated by the secretary of state. _
IlI-a. Governmental records created or maintained in electronic form shall be kept and maintained for
the same retention or archival periods as their paper counterparts. Governmental records in electronic
form kept and maintained beyond the applicable retention or archival period shall remain accessible and
available in accordance with RSA 91-A:4, III. Methods that may be used to keep and maintain-
governmental records in electronic form may include, but are not limited to, copying to mlcroﬁlm or
paper or to durable electronic media using standard or common file formats. :
ITI-b. A governmental record in electronic form shall no longer be subject to drsclosure pursuant to this
section after it has been initially and legally deleted. For purposes of this paragraph, a record in
electronic form shall be considered to have been deleted only if it is no longer readily accessible to the
public body or agency itself. The mere transfer of an electronic record to a readily accessrble "deleted
items" folder or similar location on a computer shall not constitute deletion of the record.
IV. Each public body or agency shall, upon request for any governmental record reasonably described,
make available for inspection and copying any such governmental record within its files when such
records are immediately available for such release. If a public body or agency is unable to make a
governmental record available for immediate inspection and copying, it shall, within 5 business days of
request, make such record available, deny the request in writing with reasons, or furnish written
acknowledgment of the receipt of the request and a'statement of the time reasonably necessary to
determine whether the request shall be granted or denied. If a computer, photocopying machine, or other
- device maintained for use by a public body or agency is'used by the public body or. agencyto copy the
governmental record requested, the person requesting the copy may be charged the actual cost of
providing the copy, which cost may be collected by the public body or agency. No fee shall be charged
for the inspection or delivery, without copying, of governmental records, whether in paper, electronic, or
other form. Nothing in this section shall exempt any person from paying fees otherwise established by
law for obtaining copies of governmental records or documents, but if such fee is established for the
copy, no additional costs or fees shall be charged.
V. In the same manner as set forth in RSA 91-A:4, IV, any public body or agency which maintains
governmental records in electronic format may, in lieu of providing original records, copy governmental
records requested to electronic media using standard or common file formats in a manner that does not
reveal information which is confidential under this chapter or any other law. If copying to electronic
media is not reasonably practicable, or if the person or entity requesting access requests a different
method, the public body or agency may provide a printout of governmental records requested, or may
use any other means reasonably calculated to comply with the request in light of the purpose of this
chapter as expressed in RSA 91-A:1. Access to work papers, personnel data, and other confidential
information under RSA 91-A:5, IV shall not be provided.
entered into by any political subdivision or its insurer, shall be kept on file at the mumclpal clerk's ofﬁce
and made available for public inspection for a period of no less than 10 years from the date of
settlement.
VIL Nothing in this chapter shall be construed to require a public body or agency to compile, cross-
reference, or assemble information into a form in which it is not already kept or reported by that body or
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agency.

Source. 1967, 251:1. 1983, 279:2. 1986, 83:5. 1997, 90:2. 2001, 223:2. 2004, 246:2. 2008, 303:4. 2009,
299:1, eff. Sept. 29, 2009. 2016, 283:1, eff. June 21, 2016.

Section 91-A:5

91-A:5 Exemptions. —
The following governmental records are exempted from the provisions of this chapter:
I. Records of grand and petit juries.
I-a. The master jury list as defined in RSA 500-A:1, IV.
I1. Records of parole and pardon boards.
III. Personal school records of pupils, including the name of the parent or legal guardian and any
specific reasons disclosed to school officials for the objection to the assessment under RSA 193-C:6.
IV. Records pertaining to internal personnel practices; confidential, commercial, or financial
information; test questions, scoring keys, and other examination data used to administer a licensing
examination, examination for employment, or academic examinations; and personnel, medical, welfare,
library user, videotape sale or rental, and other files whose disclosute would constitute invasion of
privacy. Without otherwise compromlsmg the confidentiality of the files, nothing in this paragraph shall
prohibit a public body or agency from releasing information relative to health or safety from
investigative files on a limited basis to persons whose health or safety may be affected.
V. Teacher certification records in the department of education, provided that the department shall make
available teacher certification status information.
VL. Records pertaining to matters relating to the preparation for and the carrying out of all emergency
functions, including training to carry out such functions, developed by local or state safety officials that
are directly intended to thwat a deliberate act that is intended to result in widespread or severe damage
to property or w1despread injury or loss of life.
VII. Unique pupil. identification information collected in. accordance with RSA 193- E:S.
VIII. Any notes or other materials made for personal use that do not have an official purpose, including
but not limited to, notes and materials made prior to, during, or after a governmental proceeding.
IX. Preliminary. draﬂs notes, and memoranda and other documents not in their final form and not.
disclosed, circulated, or available to a quorum or a majority of the members of a public body.
X. Video and audio recordings made by a law enforcement officer using a body-worn camera pursuant
to RSA 105-D except where such recordings depict any of the following:
(2) Any restraint or use of force by a law enforcement officer; provided, however, that this exemption
shall not include those portions of recordings which constitute an invasion of privacy of any person or
which are otherwise exempt from disclosure.
(b) The discharge of a firearm, provided that this exemption shall not mclude those portions of
recordings which constitute an invasion of privacy of any person or which are otherwrse exempt from
disclosure.
(c) An encounter that results in an arrest for a felony-level offense provided, however, that this
exemption shall not apply to recordings or portions thereof that constitute an invasion of privacy or
which are otherwise exempt from disclosure.

Source. 1967,251:1. 1986, 83:6. 1989, 184:2. 1990, 134:1. 1993, 79:1. 2002, 222:4. 2004, 147: SV 246:3,
4.2008, 303:4, eff. July 1, 2008. 2013, 261:9, eff. July 1,2013. 2016, 322:3, eff. Jan. 1, 2017. 2018,
91:2, eff. July 24, 2018.

Section 91-A:5-a

R nf 12 ‘ 1/15/2019.9:59 AM -




CHAPTER 91-A ACCESS TO GOVERNMENTAL RECORDS.., http://www.gencourt.state.nh.us/rsa/html/VI/91-A/91-A-mrg.htm

91-A:5-a Limited Purpose Release. — Records from non-public sessions under RSA 91-A:3, 11(3) or
that are exempt under RSA 91-A:5, VImay be released to local or state safety officials. Records
released under this section shall be marked "limited purpose release” and shall not be redisclosed by the
recipient.

Source. 2002, 222:5,~eff. Jan. 1, 2003.
Section 91-A:6

91-A:6 Employment Security. — This chapter shall apply to RSA 282-A, relative to employment
security; however, in addition to the exemptions under RSA 91-A:5, the provisions of RSA 282-
A:117-123 shall also apply; this provision shall be administered and construed in the spirit of that
section, and the exemptions from the provisions of this chapter shall include anything exempt from
public inspection under RSA 282-A:117-123 together with all records and data developed from RSA
282-A:117-123. . : S R : y

Source. 1967, 251:1. 1981, 576:5, eff. July 1, 1981..

| Section 91-A:7

[RSA 91-A:7 effective until January 1, 2019; see also RSA 91-A:7 set out below.]

91-A:7 Violation. — Any person aggrieved by a violation of this chapter may petition the superior
court for injunctive relief. In order to satisfy the purposes of this chapter, the courts shall give.
proceedings under this chapter high priority on the court calendar. Such a petitioner may appear with or
without counsel. The petition shall be deemed sufficient if it states facts constituting a violation of this
chapter, and may be filéd by the petitioner or his or her counsel with the clerk of court or any justice
thereof. Thereupon the clerk of court or any justice shall order service by copy of the petition.on the
person or persons charged. When any justice shall find that time probably is of the essence, he or she
may order notice by any reasonable means; and he or she shall have authority to issue an order ex parte
when he or she shall reasonably deem such an order necessary to insure compliance with the provisions
of this chapter. ‘ - - '

[RSA 91-A:7 effective J anuary 1, 2019; see also RSA 91-A:7 in the main volume.]

91-A:7 Violation. —

Any person aggrieved by a violation of this chapter may petition the superior court for injunctive relief,
In order to satisfy the purposes of this chapter, the courts shall give proceedings under this chapter high
priority on the court calendar. Such a petitioner may appear with or without counsel. The petition shall
be deemed sufficient if it states facts constituting a violation of this chapter, and may be filed by the -
petitioner or his or her counsel with the clerk of court or any justice thereof. Thereupon the clerk of
court or any justice shall order service by copy of the petition on the person or persons charged. Subject
to objection by either party, all documents filed with the petition and any resporise thereto shallbe = -
considered as evidence by the court. All documents submitted shall be provided to the opposing party
prior to a hearing on the merits. When any justice shall find that time probably is of the essence, he or
she may order notice by any reasonable means, and he or she shall have authority to issue an order ex
parte when he or she shall reasonably deem such an order necessary to insure compliance with the
provisions of this chapter.
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Source. 1967, 251:1. 1977, 540:5. 2008, 303:5, eff. July 1, 2008. 2018, 289:1, eff. Jan. 1, 2019,
Section 91-A:8"

91-A:8 Remedies. — _
L. If any public body or public agency or officer, employee, or other official thereof, violates any
provisions of this chapter, such public body or public agency shall be liable for reasonable attorney's
fees and costs incurred in a lawsuit under this chapter, provided that the court finds that such lawsuit was
necessary in order to enforce compliance with the provisions of this chapter or to address a purposeful
violation of this chapter, Fees shall not be awarded unless the court finds that the public body, public
agency, or person knew or should have known that the conduct engaged in was in violation of this
chapter or if the parties, by agreement, provide that no such fees shall be paid.
I1. The court may award attorney's fees to a public body or pubhc agency or employee or member -
thereof, for having to defend against a lawsuit under the provisions of this chapter, when the court finds
that the lawsuit is in bad faith, frivolous, unjust, vexatious, wanton, or oppressive.
III. The court may invalidate an action of a public body or public agency taken at a meeting held in
violation of the provisions of this chapter, if the circumstances justify such invalidation.
IV. If the court finds that an officer, employee, or other official of a public body or public agency has
violated any provision of this chapter in bad faith, the court shall i impose against such person a civil
penalty of not less than $250 and not more than $2,000. Upon such ﬁndlng, such person or persons may
also be required to reimburse the pubhc body or public agency for any attorney's fees or costs it paid
pursuant to’paragraph I. If the person is an officer, employee, or official of the state or of an agency or
body of the state, the penalty shall be deposited in the general fund. If the person is an officer, employee,
or official of a political subdivision of the state or of an agency or body ofa pohtlcal subd1v1s1on of the
state, the penalty shall be payable to the political subdivision. e
V. The court may also enjoin future violations of this chapter, and may require any ofﬁcer employee or
other ofﬁcml of a public body or publlc agency found to have violated the prov1s1ons of this chapter to
undergo appropnate remed1a1 tralmng, at such person or person's expense. S

Source 1973 1131 1977 5406 1986 8317, 2001 289: 3 2008, 303: 6. 2012 2061 eff Jan 1 2013

A

Sectlon 91-A 8-

[RSA 91-A:8-a repealed by 2017, 126:2, effective November 1, 2017.]
91-A:8-a Commission to Study Processes to Resolve Right-to-Know Complaints. —

L. There is established a commission to study processes to resolve right- to-know complaints,
(a) The members of the commission shall be as follows:
(1) Three members of the house of representatlves, appointed by the speaker of the house of
representatives.
(2) One member of the senate, appointed by the pre51dent of the senate.
3) The attorney general, or designee.
(4) One municipal official, appointed by the New Hampshire Municipal Association. =
(5) One school board member, appointed by the New Hampshire School Boards Assocmtlon
(6) One county official, appointed by the New Hampshlre Association of Counties.
(7) One member who shall have brought suit pro se under RSA 91-A:7, appointed by the governor.
(8) One member representing the New Hampshire Press Association, appointed by that association.
(9) One member representing Right To Know New Hampshire, appointed by that organization.
(10) One member of the New Hampshire Civil Liberties Union, appointed by that organization.

10 0f 13 1/15/2019, 9:59 AM




‘CHAPTER 91-A ACCESS TO GOVERNMENTAL RECORDS... hitp://www.gencourt.state.nh.us/rsa/html/VI/91-A/91-A-mrg htm

(11) One citizen member, appointed by the governor.

(b) Legislative members of the commission shall receive mileage at the legislative rate when attendmg

to the duties of the commission.

I1. (a) The commission shall study alternative processes to resolve right-to-know complaints con31stent

with the following:

(1) Encouraging resolution of right-to-know complaints drrectly between citizens and pubhc agencies

and bodies.

(2) Reducing the burden and costs of right-to-know complaints on the courts.

(3) Reducing the burden and costs of right-to-know complaints on public agencies and bodres

(4) Reducing the burden and costs of right-to-know complaints on citizens aggrieved by violations of

RSA 91-A.

(5) Increasing awareness and compliance with the right-to-know law to minimize violations.

(b) The commission may solicit information from any person or entlty the commission deems relevant to
its study. :

III. The members of the commission shall elect a chairperson from among the members. The first

meetmg of the commission shall be called by the first-named house member. The first meeting of the

commission shall be held within 30 days of the effectrve date of this section. Seven members of the

commission shall constitute a quorum.

IV. The commission shall report its findings and any recommendations for proposed legislation to the

speaker of the house of representatives, the president of the senate, the house clerk, the senate clerk the

governor, and the staté library on or before November 1,2017. : :

Source. 2017, 126:1, eff. June 16, 2017,
Sectlon 91-A 9

" 91-A:9 Destructlon of Certam Information Prohlblted A person is gullty ofa mlsdemeanor who -
knowingly destroys any information ‘with the purpose to prevent such information from being inspected
or disclosed in response to a request under this chapter. If a request for inspection is denied on the
grounds that the information is exempt unider this chapter, the requested materlal shall be preserved for
90 days or while any lawsuit pursuant to RSA 91-A:7-8 is pending. B

Source. 2002, 175:1, eff. Jan. 1, 2003,

- Procedure for Release of Personal Informatlon for Research
Purposes

Section 91-A:10

91-A:10 Release of Statistical Tables and Limited Data Sets for Research. —
L. In this subdrvrsron
ormonn T REMSHRDONG poTEreTon. deparment instimtion, officer or offer state off
(b) "Agency head" means the head of any governmental agency which is responsible for the collectron
and use of any data on persons or summary data.
(c) "Cell size" means the count of individuals that share a set of characteristics contained in a statlstrcal
table.
(d) "Data set" means a collection of personal information on one or more individuals, whether in
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electronic or manual files.
(e) "Direct identifiers" means:
(1) Names.
(2) Postal address information other than town or city, state, and zip code.
(3) Telephone and fax numbers.
(4) Electronic mail addresses.
(5) Social security numbers.
(6) Certificate and license numbers.
(7) Vehicle identifiers and serial numbers, including license plate numbers.
(8) Personal Internet IP addresses and URLs.
%) Biometric identifiers, including finger and voice prmts
(10) Personal photographic images.
(f) "Individual” means a human being, alive or dead who is the subject of personal mformatron and
includes the md1v1dua1's legal or other authorized representative.
(g) "Limited data set" means a data set from which all direct identifiers have been removed or blanked
(h) "Personal information" means information relating to an individual that is reported to the state or is
derived from any interaction between the state and an individual and which:
(1) Contains direct identifiers.
(2) Is-under the control of the state. '
6)) “Provided by law" means use and disclosure as permltted or requlred by New Hampshrre state law
governing programs or activities undertaken by the state or its agencies, or required by federal law.
(j) "Public record" means records available to any: person without restriction.
k) "State" means the state of New Hampshire, its agencies or 1nstrumentaht1es : :
() "Statistical table" means single or multi-variate counts based on the personal information contarned in
a data set and which does not include any direct identifiers.
IL. Except as otherwise provided by law, upon request an agency shall release limited data sets and
statistical tables with any cell size more than 0 and less than 5 contained in agency files to requestors for
the purposes of research under the followmg conditions: :
(a) The requestor submits a written application that contains:
(1) The following information about the pr1n01pal investigator in charge of the research
(A) name, address, and phone number; . ~
(B) orgamzat10na1 affiliation;
~ (C) professional qualification; and e
(D) name and phone number of principal mvestrgator s contact person if any.
(2) The names and qualifications of additional research staff, if any, who will have access to the data.
(3) A research protocol which shall contain:
(A) a summary of background, purposes, and origin of the research;
(B) a statement of the general problem or issue to be addressed by the research;
(C) the research design and methodology including either the topics of exploratory research or the
specific research hypotheses to be tested,
(D) the procedures that will be followed to maintain the conﬁdentlahty of any data or coples of records
provided to the investigator; and _
(E) the 1ntended research completlon date.

(A) general types of information;

(B) time period of the data or statistical tables;

(C) specific data items or fields of information required, if apphcable

(D) medium in which the data or statistical tables are to be supplied; and

(E) any special format or layout of data requested by the principal investigator.
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(b) The requestor signs a "Data Use Agreement" signed by the principal investigator that contains the
following: '

(1) Agreement not to use or further disclose the information to any person or organization other than as
described in the application and as permitted by the Data Use Agreement without the written consent of
the agency. _

(2) Agreement not to use or further disclose the information as otherwise required by law.

(3) Agreement not to seek to ascertain the identity of individuals revealed in the limited data set and/or
statistical tables.

(4) Agreement not to publish or make public the content of cells in statistical tables in which the cell
size is more than 0 and less than 5 unless:

(A) otherwise provided by law; or .

(B) the information is a public record.

(5) Agreement to report to the agency any use or disclosure of the information contrary to the agreement
of which the principal investigator becomes aware.

(6) A date on which the data set and/or statistical tables will be returned to the agency and/or all copies
in the possession of the requestor will be destroyed. :
III. The agency head shall release limited data sets and statlstlcal tables and sign the Data Use
Agreéement on behalf of the state when:

(a) The application submmitted is complete

(b) Adequate measures to ensure the conﬁdentlahty of any person are documented.

(c) The investigator and research staff a are qualified as indicated by:

(1) Documentation of tralmng and previous research, mcludmg prior publications; and

(2) Affiliation with a university, private research organization, medical center, state agency, or other
institution which will provide sufficient research resources.

(d) There is no other state law, federal law, or federal regulation prohlbltmg release of the requested
information.

IV. Within 10 days of a receipt of written application, the agency head, or designee, shall respond to the
request. Whenever the agency head denies release of requested information, the agency head shall send
the requestor a letter identifying the specific criteria which are the basis of the denial. Should release be
denied due to other law, the letter shall identify the specific state law, federal law, or federal regulation
prohibiting the release. Otherwise the agency head shall provide the requested data or set a date on
which the data shall be provided.

V. Any person violating any provision of a signed Data Use Agreement shall be guilty of a violation.
VI. Nothing in this section shall exempt any requestor from paying fees otherwise established by law for
obtaining copies of limited data sets or statistical tables. Such fees shall be based on the cost of
providing the copy in the format requested. The agency head shall provide the requestor with a written
description of the basis for the fee.

Source. 2003, 292:2, eff. July 18, 2003.

Right-to-Know Ovei'sight Commission

- Section 91-A:11 to 91-A:15

91-A:11 to 91-A:15 Repealed. — [Repealed 2005, 3:2, eff. Nov. 1,2010.]
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MINUTES - NONPUBLIC SESSION

DATE:

PRESENT:

MOTION TO ENTER NONPUBLIC SESSION MADE BY:

<<<<=<=<=
2222222

SECONDED BY

SPECIFIC EXEMPTION RELIED UPON AS FOUNDATION FOR THE NON‘P.VUBLIC
SESSION

RSA 91-A 3 I(a) - The dlsmlssal promotlon or compensatlon of any pubhc

employee or the d|SC|pI|n|ng of such employee or the. investigation of any charges
against him or her unless the employee affected (1) has a right to a meeting, and
(2) requests that the meeting be open, in which case the request shall be

x granted

-RSA 91-A 3 Il(b) The hlrlng of any person as a public employee

RSA 91-A: 3 ll(c) Matters Wthh if discussed in public, would likely affect
adversely the reputation of any person, other than a member of the publlc body

or-agency itself, unless such person requests an open meetmg Thls exemptron

shall extend to any application for assistance or tax abatement or waiver of
a fee, fine, or other levy, if based on mabrllty to pay or poverty of the
applicant. .

RSA 91-A:3 li(d) - ConSIderatlon of the acquisition, sale or lease of real or
personal property which, if discussed in public, would likely benefit a party or
parties whose interests are adverse to those of the general community.

RSA 91-A:3 li(e) - Consideration or negotiation of pending claims or litigation
which has been threatened in writing or filed by or against the public body or any
subdivision thereof, or by or against any member thereof because of his or her
membership in such public body, until the claim or litigation has been fully
adjudicated or otherwise settled. Any application filed for tax abatement,
pursuant to law, with any body or board shall not constitute a threatened or
filed litigation against any public body for the purposes of this
subparagraph.

RSA 91-A:3 li(f) - Consideration of applications by the adult parole board under
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RSA 651-A.

RSA 91-A:3 ll(g) - ConS|derat|on of securlty-related issues bearmg on the
immediate safety of security personnel or inmates at the county correctional or
state correctional facilities by county correctional superintendents or the
commissioner of the department of corrections, or their designees.

RSA 91-A:3 li(h) - Consideration of applications by the business finance
authority under RSA 162-A:7-10 and 162-A:13, where consideration of an
application in public session would cause harm to the applicant or would inhibit
full discussion of the application.

RSA 91-A:3 ll(i) - Consideration of matters relating to the preparation for and the
carrying out of emergency functions, including training to carry out such
functions, developed by local or state safety officials that are directly lntended to
thwart a deliberate act that is intended to result in W|despread or severe damage
“to property or W|despread injury or loss of life.

RSA 91-A:3 lI(j) - Consideration of confidential, commercial, or financial
information that is exempt from public disclosure under RSA 91-A:5, IV in an
adjudlcatlve proceeding pursuant to RSA 541 or RSA 541-A.

RSA 91-A:; 3, (k) - ConS|derat|on by a school board of entering into a student or

- pupil tuition contract authorized by RSA 194 or RSA 195-A, which, if discussed in
public, would likely benefit a party or parties whose interests are adverse to those
of the general public or the school district that is considering a contract, including
any meeting between the school boards, or committees thereof, involved in the
negotiations. A contract negotiated by a school board shall be made public prior
to its consideration for approval by a school district, together with minutes of all
meetings held in nonpublic session, any proposals or records related to the

_contract, and any proposal or records involving a school district that did not
become a party to the contract, shall be'made public. Approval of a contract by a
school district shall occur only-at a meeting open to the public at which, or after
which, the public has had an opportunity to parhcupate

RSA 9a- A 3, Ii{l) - Consideration of legal advice prowded by legal counsel, either
in writing or orally, to one or more members of the public body, even where legal
counsel is not present.

ROLL CALL VOTE:

<< << <<
zzzzzz

THE BOARD ENTERED NONPUBLIC SESSION AT AM PM
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OTHER PERSONS PRESENT DURING THE NONPUBLIC SESSION:

BRIEF DESCRIPTION OF THE SUBJECT MATTER DISCUSSED AND FINAL
DECISIONS, INCLUDING MEMBERS WHO MOVED OR SECONDED ANY MOTION:

Mitchell Municipal Group, P.A. --Attorneys at Law




NOTE: RSA 91-A:3 (Ill) Minutes of meetings in nonpublic session shall be kept and

the record of all actions shall be promptly made available for public inspection, except
as provided in this section. Minutes of such sessions shall record all actions in such a
manner that the vote of each member is ascertained and recorded. Minutes and
decisions reached in nonpublic session shall be publicly disclosed within 72 hours of the
meeting, unless, by recorded vote of 2/3 of the members present taken in public
session, it is determined that divulgence of the information likely would affect adversely
the reputation of any person other than a member of the public body itself, or render the
proposed action ineffective, or pertain to terrorism, more specifically, to matters relating
to the preparation for and the carrying out of all emergency functions, developed by
local or state safety officials that are directly intended to thwart a deliberate act that is
intended to result in widespread or severe damage to property or widespread injury or
loss of life, which shall include training to carry out such functions. In the event of such
circumstances, information may be withheld until, in the opinion of a majority of
members, the aforésaid circumstances no longer apply. Note that a member of the
public body who believes the public body is violating the requirements of RSA 91-A:2
may object to the discussion; if the public body continues despite the objection, the
objectmg member may request that the objection is recorded in the minutes and may
then continue to participate in the discussion without being subject to some of the
penalties of RSA 91-A:8. If such a request is made, the public body shall record the
objection in the minutes; if the objection is to a discussion in nonpublic, the objection
shall be recorded in the public minutes, but the notation in the public minutes shall
include only the objecting member’s name, a statement that he/she objected to the
nonpublic discussion, and a reference to the provision of RSA 91-A:3, Il that was the
basis of the nonpubllc discussion during which the objection took place

Shall the minutes be publicly disclosed? Y N
If No, the following motlons are required:

MOTION TO RECONVENE THE PUBLIC SESSION MADE BY:

SECONDED BY:
ROLL CALL VOTE: Y N
’ Y N
Y N
Y N
Y N
Y N
THE BOARD RECONVENED THE PUBLIC SESSION AT AM/PM

Minutes Recorded By: T
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To seal the nonpublic minutes, the following motion should then be made:

MOTION MADE BY , SECONDED BY
to not publicly disclose the minutes because it is determined that divulgence of
the information Ilkely would:

__Affect adversely the reputation of any person other than a member of the Board, or

__Render the proposed action ineffective, or ‘
___Pertain to terrorism, more specifically, to matters relating to the preparation for and
the carrying out of all emergency functions, developed by local or state safety officials
that are directly intended to thwart a deliberate act that is intended to result in
widespread or severe damage to property or widespread injury or loss of life, which
shall include training to carry out such functlons

ROLL CALL VOTE:

< << <<=
zzzzzz
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Nonpuk blic Session
Checkllst




- CHECKLIST OF BASIC PROCEDURES FOR NONPUBLIC MEETINGS

Step 1 - Determine that a reason exists, consistent with the list below, to go into
nonpublic session. If yes, go to Step 2; if no, then do not hold a nonpublic session.

. Reasons to go into Nonpublic Session

RSA 91-A:3 li(a) - The dlsmlssal promotion, or compensation of any public employee
orthe disciplining of such employee or the mvestlgatlon of any charges against him or
her unless the employee affected (1) has a right to a meeting, and (2) requests that the
meeting be open, in which case the request shall be granted.

RSA 91-A:3 li(b) - The hiring of any person asa public 'employee.

RSA 91-A:3 1l(c) - Matters which, if dlscussed in public, would Ilkely affect adversely the
Vreputatlon of any person, other than a member of the public body or agency itself, :
unless such person requests an open meeting. This exemption shall extend to any
application for assistance or tax abatement or waiver of a fee, fine, or other Ievy, if
based on inability to pay or poverty of the appllcant

RSA 91-A:3 Il(d) Consideration of the acqunsmon sale, or lease of real or personal
property which, if discussed in public, would likely benefit a party or parties whose
interests are adverse to those of the general community.

RSA 91-A:3 Il(e) ConS|derat|on or negotlat|on of pendmg clalms or Iltlgatlon WhICh has
been threatened in writing or flled by or against the public body or any SUdeVISIOI"I
thereof, or by or against any member thereof because of his or her membership in such
public body, until the claim or Istlgatlon has been fully adjudlcated or otherwise settled.
Any application filed for tax abatement pursuant to law, with any body or board shall not
constitute a threatened or filed htlgatlon against any public body for the purposes of this
subparagraph.

RSA 91-A:3, [i(i) - Consideration of matters relating to the preparation for and the ,
carrying out of emergency functions, including training to carry out such functions,
developed by local or state safety officials that are directly intended to thwarta
deliberate act that is intended to result in widespread or severe damage to property or
widespread injury or loss of life.

Mitchell Municipal Group, P.A. :-Attorneys at Law




-3-

RSA 91-A:3, lI(j) - Consideration of confidential, commercial, or financial information
that is exempt from public disclosure under RSA 91-A:5, IV in an adjudicative
proceeding pursuant to RSA 541 or RSA 541-A.

RSA 91-A:3, li(k) - Consideration by a school board of entenng into a student or pupil
tuition contract authorized by RSA 194 or RSA 195-A, which, if discussed in public,
would likely benefit a party or parties whose interests are adverse to those of the
general public or the school district that is considering a contract, including any meeting
between the school boards, or committees thereof, involved in the negotiations. A
contract negotiated by a school board shall be made public prior to its conS|derat|on for
approval by a school district, together with mmutes of all meetlngs held in nonpubhc
session, any proposals or records related to the contract, and any proposal or records
mvolvmg a school district that did not become a party to the contract, shall be made
‘public. Approval of a contract by a school district shall occur only at a meeting open to
the publlc at which, or after which, the public has had an opportunity to partlcrpate

'RSA 9a-A:3, 1i(l) - Consideration of Iegal advrce prowded by Iegal counsel either i m
writing or oraIIy, to one or more members of the public body, even where Iegal counsel
is not present

Step 2 - Make a motion to go into nonpublic session quoting both the statutory
reference and explanatory language that fits from below.

Examples of avpprOpr'iate motions are:

| move that the Board go into nonpublic session pursuant to RSA 91-A3, li(a), to .
'con3|derthe (1) drsm|ssal (2) promotron (3) compensatlon or (4) |nvest|gat|on of a
complalnt regardrng a town employee

| move that the board go into nonpubllc session pursuant to RSA 91-A:3, Il(b) to
consider hiring a person as a town employee or alternatlve lnterwewmg persons to hlre
as-a town employee. -

I move that the board go into nonpublic session pursuant to RSA 91-A:3, li(e) to
consider a claim or litigation threatened in writing against: (1) the Town; or (2) any

member of the Town's government because of his/her membershlp in such board or
commlssron

Step 3 - Second the motion.

Step 4 - Take and record who made the motion and the second, and then each
member’s vote (roll call vote).
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Step 5 - You are now in nonpublic session. Take care to discuss only the matter for
which you entered the session. If you find you need to also discuss another subject not
covered by the original motion, exit the nonpublic session as stated below and then
make a new motion to enter another nonpublic session. . Also, make sure someone is
responsible for the minutes that must be taken. Minutes shall be kept in the same
manner as if there had been a public session (describe thei names of the persons in the
‘nonpublic session, briefly describe the subject matter discussed, and record all
decisions made including the vote of each member in nonpubhc and who made any
motions or offered a second). Note that a member of the public body who believes the
- public body is violating the requirements of RSA 91-A:2 may object to the discussion; if
the public body continues despite the objection, the objecting member ‘may request that
the objection is recorded in the minutes and may then continue to partlmpate in the
discussion without being subject to some of the penalﬂes of RSA 91-A:8. If such a
request is made, the public body shall record the objection-in the minutes; if the
'object|on is to a discussion in nonpublic, the objection shall be: recorded in the public
mlnutes but the notation in the public minutes shall include only the objectlng member’s
name, a statement that he/she objected to the nonpublic discussion, and a reference to
the provision of RSA 91-A:3, Il that was the basis of the nonpubhc dlscussmn dunng
which the objection took place. :

Step 6 - Determine if any of the reasons listed below exist that aIIow the minutes to be
sealed. If yes, go to Step 7. If not, go to Step 10.

Reasons to Seal Nonpublic Minutes

1. Divulgence of the information likely would affect adversely the reputation of any
person other than a member of the public body itself.

2. Divulgence of the information would likely render the proposed action ineffective.

3. The minutes pertain to terrorism, more specifically, to matters related to the
preparation for and the carrying out of all emergency functions, intended to
thwart deliberate acts intended to result in widespread or severe damage to

- property or widespread injury or-loss of life.~  —

NOTE: Sealed minutes need to be reviewed periodically to confirm or deny that the
reason that allowed them to be sealed in the first place still exists; if the reason no
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longer exists, a vote must be taken to unseal the minUtes, and they are then available to
the public. , :

Step 7 — Make a motion to come out of nonpublic session, and then once voted in the
affirmative and back in public session, another motion to seal the nonpublic minutes
under the applicable reason(s). An example of an appropriate motion is:
| move that the Board seal the minutes of the nonpublic session as divulgence of
“information contained in the minutes would likely: (1) adversely affect the '
reputation of a person or persons not a member of this board; or (2) render
- ineffective the proposed action described in the minutes.

Step 8 — Second the motion to seal the minutes.

,_Step 9 -Take .énd récord.who made the motion and the jsecohd,:and then each
member's vote to document the required 2/3 approval forthe motion to seal.

Step 10 - Make a motion to come out of nonpublic session.

Step 1'1 - Second the motion.

November, 2018
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E-mail and Electronic Records:

A List ofRecommendations for Municipal
Officials and Employees

A. Public Officia_ls' Own Use of E-Mail

E-Mail Is NOT Something to Avoid — The legal issue is how you use e-mail, not
the fact that it's used. After all, e-mail lets you communicate on your own time,
avoid phone tag, and bypass automated answering systems. Even if you are not
won over yet, your citizens will insist on it.

Eschew ALL Expectatlons Of Privacy — The greatest pitfall is being lulled by e-
mail's chatty, intimate style into thinking it is as fleeting as a phone call. Wrong'
Spend effort to develop your public e-mail voice - not stiltedly formal, but more
akin to your public meeting speaking voice. In general it is public speaking. Itis
"for the record." If you do not want to read it-on the front page of a newspaper
do not write it in your e-mail.

What Machlne You re On s Irrelevant — Not every e-mail you wrlte in the town
office is public record (e g.the note home to your spouse). But, more
importantly, an e-mail is not exempt from public scrutiny just. because you
write it in from your home machine, or home e-mail address. Ifits. nature
and purpose relates to public busmess it is probably a public record.

Make And Keep Official File Copies Of All E-mail Pertaining To Public
Business — To avoid suspicions of secrecy, the best approach is to fully
embrace the notion that all e-mail is public. Forward copies of all e-mails to or
from the public or other board members - no matter what machine or system they
are written on - to a clerk or secretary to be placed in the appropriate file (either
electronic or hard copy). If such files do not exist, create them! If the issue is
exempt under RSA 91-A, make the file anyway, but keep it confidential. In sum,
treat e-mail just like official, hard-copy correspondence for your records-retention
system. (Consult RSA 33-A for rules on retention of records.)

Never Take Official Votes By E-mail — It is sure to be seen by the courts as
violating the Right to Know Law's open meeting requirements.

Mitchell Municipal Group, P.A. --Attorneys at Law




There's No Exemption For Deliberations — Dellberatlons can only occur in
meetings that comply with all requirements for notice and openness. ‘E-mails .
between board members about an issue before that board will likely count as
deliberations, and will be public records unless the issue itself i is exempt. There
is no "preliminary working document" or "internal agency process" exemption
under New Hampshlre law.

E-mall Cannot Circumvent Meeting Requlrements The newa revised Right
to Know law expressly prohibits the use of “sequential communications among
members of a public body” (meaning “e-mail,” among other things) to circumvent
the spirit and purpose of the law. In other words, if the participants in the e-mail
could not have the same conversation in person and in private, they cannot have
it via e-maiil. It is okay, however, to distribute draft documents that are intended
only to formalize decisions prewously made in a meetmg

, Do Not Use "Chat Rooms "To DISCUSS Publlc Busmess, UNLESS They Are
-FuIIy Public — Contemporaneous back-and-forth exchanges about public:
_issues, espegcially if a quorum of a public body is logged on at once, issure to be
construed asa “meetlng,’_’ thus in violation of RSA 91-A, unless it is pre- posted
and fully open to the pubhc Until the rules are clearer (what type of notlce etc.),
the practlce will remaln risky.

Eveh "Deleted"E Mail Can Come Back To Haunt ‘As we know from the
Netscape/Microsoft lawsuit; the delete function does not make potential evidence
go away. E-mailis jUSt as discoverable in court as any other type of evidence.

Forwardmg or Copymg E-mall May Wa:ve Confi dentlallty Wlth facts and
records that truly are confidential - such as commumcatlons with the Town
Attorney.about a lawsuit — even an accidental distributior

can constitute a walver of confidentiality such as the attorney/chent pnvulege

B. Policies for Muhicipal 'O"ffices & ‘Emplbyees

Town Website and Meeting Notices/Minutes — If your town or public body
maintains a website or contracts with a third party for same, the approved
meeting minutes must be posted in a consistent and reasonably accessible
location on the website or the website must contain a notice stating where the
minutes may be reviewed and copies requested. Similarly, if the town or public
body decides to post meeting notices on a website, those notices must be in a
consistent and reasonably accessible location on'the website or the website must
contain a notice of where the meeting notices are posted.

Integrate E-mail Récords Into Your Filing and Records Retention Systems —
As stated above, treat e-mails just like letters and retain them with the file
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pertaining to the subject matter.

Train All Employees/OfﬁcraIs in E-mail Copymg and Filing Polrcres -
A policy only works if it becomes part of everyone's habits. :

Require All Employees Using Any Computer System to Sign a Release of
All Expectations of Privacy — If you do not, there is a good possibility that a
court could treat a particular communication as private,-and any attempt to
recover or monitor it as an illegal "wiretap." Make sure employees understand
that they have no'r'ight to be free from monitoring of their use of all equipment

Train All Emponees/OfftcraIs in the Use of E-mail — This includes all of the
issues in'Part A above.

Integrate Discussion of E-mall Into All Drscrplmary, Antl-Harassment and
Nondiscrimination Policies - Employees should understand that sexist, ‘racist,
or insubordinate remarks are no less actionable if made through e-mail. -If you
would not say it out loud at a staff meeting, do not say it over e-mail; ‘Again, it is
the unrealistic expectatron of privacy and anonymlty that comes back to blte

Develop "FlrewaIIs or Other Mechamsms to Protect Conf' dentral
Electronic Files — Every employee with access must be trained in how to avoid
even accidental release. The same pertains to copynghted or Ilcensed software
~ordata. : : :

Publlc Records in Electronlc Format May Be ReIeased in that. Format If
there is a request for documents in electronic format, the public body may
‘provide the documents: electromcally, either on CD or some other medium. If that
- isnot reasonably practicable, or:if the request.is for hard copy, a prlntout can be
made. Use any means reasonably calculated to comply with the requiest. -

Develop an Acknowledgement Form for Release of E-Records — Especially
those that are at risk of being misused or misleading if electronically altered (e.g.
Geographic Information Systems). Here is just one potential format for such a
release form:

The undersigned, being in receipt of electronic coples of. pubhc records of the Town of
stored i in electromc data form, understands and hereby recognizes and acknowledges that:

(a) Although the data being delivered does constitute a genuine copy of pubhc
records of the Town, the Town has not made and does not make any -
representation or warranty, express or implied, about the truth, accuracy, or
margin of error of any information or facts contained in or derivable from such
public records;

(b) The data being delivered has been compiled, arranged, ‘and formatted by the
Town solely for the limited purpose of particular municipal functions, and the
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Town makes no representation or warranty, express or implied, as to its
accuracy, appropriateness, or suitability for any other purpose, use or
application; and

(c) The Town has not made, and does not make, any representation or warranty,
express or implied, about whether the electronic data being delivered will
continue to constitute a genuine copy of public records of the Town when it is
read by, run upon, translated into, modified by, manipulated by or amalgamated
with any particular electronic hardware, software, system, program; application or
data base.

[Signed and Dated]
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GENERAL GUIDE TO THE RIGHT TO KNOW LAW

1. What s the "Right to Know" Law, RSA 91-A? It is New Hampshire's
statute that emphasizes that the business of the town is the public's business. It
makes clear that, with very few exceptions, the public has a right to inspect and
copy town records, and to attend and record meetmgs of public bodles held in
connection with local government. The law requires that, generally, the business
of a governing body must be conducted at a public meetlng, rather than by
private communications between individuals.

2. Who does the law cover? It covers all “public bodies,” which includes
elected officials, employees or volunteers servmg on boards committees, or
subcommlttees of a mumupahty '

3. What does the law cover? It covers all "meetlngs" of public bOdleS A
"meeting" occurs whenever a quorum or maJorlty of a board, commlttee or
subcommittee convenes and discusses or acts upon a matter over which that
board, committee of subcomm|ttee has superwsron control, jurisdiction or

advisory power. The law’s defmltlon of ”meetmg lncludes telephone or
electronic commumcatron such that all members are able to commumcate
contemporaneously

4. A “meeting” does not include:

v’ A chance, social, or other encounter that is not convened for the purpose
of dlscussmg or acting on government business, so long as no decisions
regardmg government business are made

v Consultation with legal counsel; or

v The circulation of draft documents that, when finalized, are intended only
to formalize decisions previously made in a meeting.
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5. Unless a matter is exempted from the definition of “meeting,” public
bodies must deliberate in meetings on all matters over which they have
supervision, control, jurisdiction, or advisory power.

6. Communications outside of a meeting, including e-mail and other
sequential communications among members of the public body, may not
be used to circumvent the purpose of the Right-to-Know Law. '

7. What is required to hold a Iawful public meeting?

v/ Anotice of the tlme and place of the meeting must be posted at Ieast 24
hours in advance excludlng Sundays and Iegal holldays inat Ieast 2 public
places, one of which may be the public body’s website. If the town or
public body decides to post meeting notices on a website, ;th‘bse notices
must be in a consistent and reasonably accessible location on the website
or the website must contain a notice of where the meeting notices are

| p'ovs’ted. Alternatively, the notice may be posted in a neWspaper of
general circulation in the municipality at least 24 hours in advance,

-~ excluding Sundays and legal holidays, prior to the meeting.

¢/ The notice requirement does not apply in an ”emergency,”_WHic,h the law

defines as “a situation where immedia‘te undélaye_d action is deemed to
be imperative by the chairman or presi'c‘ling officer of the public body.”
The public body must post a notice of the time and place of the

‘_emergency meeting as soon as practlcable and must employ whatever
further means are reasonab‘ly available to inform the public of the
meeting. Once in the meeting, the board must ensure that the minutes
clearly describe the need for the emergency meeting.

¢/ The public is entitled to attend and may record or video tépe the
proceedings.
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v’ All votes, with the very few exceptions itemized below, must be taken in
open session,

¢/ Minutes must be taken and made available to the public within 5 business
days. If your town or public body maintains a website or contracts with a
third party for same, the approved meeting minutes must be posted in a
consistent and reasonably accessible location on the website or the
website must contain a notice stating where the minutes may be
reviewed and copies requested

8. A p.ublie bod_y may, but is not required to, allow one or more of its
members to participate in a meeting by electronic or other means of
communication, but only when physical attendance at the meetlng would not be
reasonably practical.

v Each member of the public body who participates electronically or
otherwise must be‘able to simultaneously hear all other members, speak
toall other members and be audible or otherwuse dlscernable to the
publlc ‘ ' R

v No meet_ing may be conducted by e-mail or any other form of
communication that does not permit the public to hear, read, or
otherwise discern the meeting discussion contemporaneOtJSIy at the
meeting location.

v The reason why attendance is not reasonably practlcal must be stated in
the minutes of the meeting. Lo

¢’ A quorum of the public body must be physically present at the location
- specified in the meeting notice, except in an emergency. An “emergency”
means that immediate action is imperative and that the physical presence
of a quorum is not reasonably practical within the period of time requiring
action. The determination of emergency must be made by the chair or
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presiding officer of the public body, and the facts upon which the
determination are made must be included in the minutes of the meeting.

9. When can we hold a nonpublic meeting? Rarely. The Right to Know Law
lists some limited situations that allow a board to go into nonpublic session to
discuss-:and act upon certain matters. Those situations are:

v Dismissal, promotion, or setting compensation for public employees, or
the disciplining or_investigétion_ of any .charges'against an employee.
(Note: the embloyee may have a right to be present at such a meeting
Vand-, if so, has the right to require the meeting to be open to the public.)

¢ Consideration of the hiring of a public employee.

v/ Matters that, if discussed in public, would likely adversely éffect the
reputation of any person including any a‘pplicatiOn for assistance or tax
abatement or waiver of a fee, fine other IeVy'baSed;o'n',inab'ility"to pay or
pov"évrt'y. ,waever, _this-"’ré»puta_tion" exceptioh does not.apply where the

" reputation to be protected is that of a person who'is amember of the
public body. (Note: the person whose ‘rep,utation-'mi'ght be harmed has a
right to request an open meeting.) | '

v Consideration of the purchase, sale, or lease of real or personal property.

4 Consideration or negotiatio'n of \pending' or threatened (in writing)
litigation by or against the public body, and subdivision théreof, or by or
against any member due to his or her membership. “Litigation” does not
include an application filed for tax abatement.

--¢/ Consideration of matters related to the preparation for, and carrying out

of, emergency functions intended to thwart deliberate acts intended to
cause widespread property damage, personal injury, or loss of life.
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¢/ Consideration of confidential, commercial, or financial information that is
exempt from public disclosure under RSA 91-A:5, IVinan adjudlcatlve
proceeding pursuant to RSA 541 or RSA 541-A.,

v/ Consideration by a school board of entering into a student or pupil tuition
contract authorized by RSA 194 or RSA 195-A, which, if discussed in
public, would likely benefit a party or parties whose interests are adverse
to those of the general public or the school district that is considering a
contract, including any meeting between the school boards, or-

' ,commlttees thereof, involved in the negotiations. A contract negotiated
by a school board shall be made public prior to its conSIderatlon for

approval by a school district, together with minutes of all meetings held in

5 ,nonpubhc session, any proposals or records related to the contract, and
any proposal or records involving a school district that did not become a
party to the contract, shall be made public. Approval of a contract by a
school district shall occur only at a meeting open to the public at which, or
after which, the public has had an opportunity to participate.

v »Consideration of legal advice provided by legal counsel, either in writing
or orally, to one or more members of the public body, even where legal
counsel is not present.

10. How do we go into nonpublic session? A motion must be made that
specifically identifies the statu'tory category that is the reason for going into
nonpublic session and then a roll-call vote must be taken in which each member's
vote on the motion must be recorded. '

11. What rules govern the conduct of the nonpublic session?

v/ Minutes must be taken just as you would in an open session.
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¢/ Decisions can be made in nonpublic session, but must be recorded in the
" minutes just as they must in a public session including the vote of each
member present and which member made any motion or offered any second.

¢’ You must stick to the subject which was the reason for going into the
nonpublic session; if there is the need to discuss other matters which
discussion would be covered by a different exemption, you need to first
- come out of nonpublic session andthen vote to go back in under that
different exception. Itis only in this way that a proper record can be
prepared for public review. ‘ o '

¢ A member of the public body who believes the public Ab,od‘y is violating the
requirements of RSA 91-A:2 may object to the discussion; if the public
.~ body continues despite the objection, the 'ob’jvec;'ti'n'g'-mémber"‘may request
-that the objection is recorded in the minutes and may then continue to
pérticipate-in the discussio'n'witheut' being subject to the some of the
penalties of RSA 91-A:8. If such a request is made, the public body shall
record the objection in the minutes; if the :obje'c'tion is to a discussion in
nonpublic, the objection shall be recorded in the public minutes, but the
~notation in the public minutes shall include only the objectlng member’s
name, a statement that he/she objected to the nonpubllc discussion, and
a reference to the provision of RSA 91-A:3, |l that was the basis of the
nonpublic discussion during which the objection took place.

¢/ The minutes from the nonpublic session must be made public within 72
hours unless two-thirds of the members, determine during the nonpublic
sessions, but then take a vote during the public session, that the
divulgence of the information likely would adversely affect the reputation
of any person other than a member of the public body, render the
proposed action ineffecjtive, or pertain to terrorism. Under those
circumstances, the minutes may be withheld until those circumstances no

longer apply.
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12. Access to Public Records. The public may inspect and copy all records in
the possession, custody, or control of public bodies, including minutes of
meetings, unless those records:

v fall under one of the exemptions listed in RSA.91-A:5, such as personnel
files or other files whose disclosure would constitute invasion of privacy;

V are notes or other materials made for personal use that do not have an
official purpose including notes and materials made prior to, during, or -
‘after a public proceeding; '

v are pr’eliminary,draf,ts, notes, and memoranda and other documents not
in their final form and not disclosed, circulated, or available to a quorum
or a majority of the public board, committee or subcommittee;

Note: Every agreement made by a municipality to settle a claim or lawsuit
against it, or a threatened lawsuit or other claim, must be filed with the municipal
clerk’s office and kept there available for public inspection, for a minimum of 10

‘years. ' |

Also, records of any payment made to an employee or his representative
upon resignation, discharge or retirement must also be made available for -
inspection, even if the matter has been considered or acted upon in non- pubhc
session.

13. How quickly do the records need to be provided after the request is
received? If you are unable to make a public record available for immediate
inspection and copying, you must, within five (5) business days of the request,
make the record available, deny the request in writing with reasons, or furnish
written acknowledgment of receipt of the request with a statement of the time
reasonably necéssary to determine whether the request shall be granted or
denied. -
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14. In what format can the public demand that town records be produced?
Most records are available for photocopying, but the Right to Know Law also
extends the right to obtain electronic copies of records that are maintained in
that format by the public body. A public body that maintains governmental
records in electronic format may, in lieu of providing original records, copy the
government records requested to electronic media using standard or common file
formats. A reasonable charge can be made to cover the cost of providing the
. _c'o'pie_s or electronic media. In,no'caSe,_ however, does a member of the public
have the"right to demand that the town compile, cross-referenCe,' or assemble
information into a form in which it is not already kept or reported.

15. Gover_nménta'l records ,,crevate'd or maintained in electronic form must
remain accessible for the same amount of time as their paper counterparts.
However, if the governmental records in electronic form are maintained beyond
the retention period must remain accessible and available to the public.

NOTE: RSA 33-A may require that you also retain records in other formats.

16. Governmental records created or maintained in electronic form are not
‘subject to disclosure after the’y have been initially and legally deleted. A record in
electronic form is considered “legally deleted” if it is no longer readily accessible
to the public body or the agency itself. The mere transfer of an electronic record
to a readily accessible “deleted items” folder or similar location on a computer is
not considered “legally deleted.” | | o

17. If there is a question as to whether a particular record is'available to the
public, what should | do? Please consult with the selectmen and they will get
advice from town counsel if it is deemed necessary to do so.

This document is intended only as a general outline of the "Right To Know" Law and for that
reason it is simplified and does not attempt to address some of the more difficult and cofnplé_x situations
that can arise under the law. If you have questions about a particular situation involving the “Right to
Know” Law, we suggest that you contact the board of selectmen so a decision can be made about how
best to proceed.—November, 2018
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